                                                Limited Liability Partnership
1.

Concept behind Limited Liability Partnership  
With the growth of the Indian economy, the role played by its entrepreneurs as well as its technical and professional manpower has been acknowledged internationally.  It is felt opportune that entrepreneurship, knowledge and risk capital combine to provide a further impetus to India’s economic growth.  In this background, a need has been felt for a new corporate form that would provide an alternative to the traditional partnership, with unlimited personal liability on the one hand, and, the statute-based governance structure of the limited liability company on the other, in order to enable professional expertise and entrepreneurial initiative to combine, organize and operate in flexible, innovative and efficient manner.  

The Limited Liability Partnership (LLP) is viewed as an alternative corporate business vehicle that provides the benefits of limited liability but allows its members the flexibility of organizing their internal structure as a partnership based on a mutually arrived agreement. The LLP form would enable entrepreneurs, professionals and enterprises providing services of any kind or engaged in scientific and technical disciplines, to form commercially efficient vehicles suited to their requirements. Owing to flexibility in its structure and operation, the LLP would also be a suitable vehicle for small enterprises and for investment by venture capital.

Keeping in mind the need of the day, the Parliament enacted the Limited Liability Partnership Act, 2008 which received the assent of the President on 7th January, 2009.

2. 

What is Limited Liability Partnership all about?

 Limited liability partnership (LLP) is a body corporate formed and incorporated under the Limited Liability Partnership Act, 2008, which is a distinct legal entity separate from its partners. It has perpetual succession. In India, businesses mainly operate as companies, sole proprietorships and partnerships. Each of these is subject to different regulatory and tax regimes reflecting their organization and ownership. LLP, as a new business structure, would fill the gap between business firms such as sole proprietorship and partnership, which are generally unregulated and limited liability companies, which are governed by the Companies Act, 1956.
3. 


How is LLP formed?


4. 


Salient Features Of LLP Act

The Act is divided into XIV Chapters having 81 Sections and Four Schedules dealing with partnership agreement and conversion of partnership firms, private companies and public unlisted companies into LLPs. Some of the features are listed below:
Applicability


An LLP will be a body corporate having perpetual succession and a legal personality of its own. It will have at least two partners but there will be no limit on the maximum number of partners that it have. 

Incorporation


To form an LLP, there must be at least two persons who are associated for carrying on a lawful business with a view to profit and who subscribe their name to a document called an incorporation document. The incorporation document must be delivered to the registrar in the prescribed form and manner. A statement must also be delivered to the registrar there has been compliance with all the requirement of the enactment. 

Maximum No. of Partner

There is no limit on the maximum no of partner the firm can have; although there must be at least 2 partners to form an LLP.

Perpetual Succession

The LLP will have a perpetual succession i.e. Partners may go and Partners may come but the LLP will remain forever.

Partnership


The first partners of an LLP are those who sign the incorporation document. After incorporation, any person may become a partner of an LLP by agreement with the existing partners. The provisions of any agreement between the partners govern the rights and duties of the partners of an LLP to one another and to the LLP. In case, a matter has not been specifically dealt with in the agreement, the provisions set out in the first scheduled will apply. Certain particulars contained in the LLP agreement as may be 

prescribed and any changes made therein will be filed with the registrar

Extent and Limitation of Liability


a) If at any time the number of partners of an LLP falls below two and the business is carried on for more than six months, a person who is a partner of an LLP during the time it carries on business after those six months and is aware of this fact will be liable jointly and severally with the LLP for the obligations of the LLP during that period.                                                                                                                                                                                             

b) Each partner of the LLP is an agent of the LLP but not of other partners. Therefore, a partner will be held personally liable for his own wrongful act or omission, but will not be liable for wrongful act and omission of any other partner of the LLP. An LLP however is not bound by the actions of a partner where that person has no authority to act for the LLP, and the person dealing with the partner is aware of this or does not know or believe that the partners was in fact a partner of the LLP. 

c) Where a partner of an LLP is liable to a person for a wrongful act or omission in the course of business of the LLP or with its authority, the LLP will be liable to the same extent as the partner. An LLP being a separate legal entity is liable for an obligation arising in contract or otherwise and the liabilities of the LLP will be met out of its property. 

d) A partner will not be held personally liable, directly or indirectly for an obligation of the LLP, solely by reason of being a partner of the LLP. However, this liability shield will be withdrawn in case of an act carried out by a LLP with the intent to defraud creditors or for any other fraudulent purposes

Effects of Conversion into LLP
A firm, private company or an unlisted public company is allowed to be converted into LLP in accordance with the provisions of the Act. Upon such conversion, on and from the date of certificate of registration issued by the Registrar in this regard, the effects of the conversion shall be such as are specified in the LLP Act. On and from the date of registration specified in the certificate of registration, all tangible (moveable or immoveable) and intangible property vested in the firm or the company, all assets, interests, rights, privileges, liabilities, obligations relating to the firm or the company, and the whole of the undertaking of the firm or the company,  shall be transferred to and shall vest in the LLP without further assurance, act or deed and the firm or the company,  shall be deemed to be dissolved and removed from the records of the Registrar of Firms or Registrar of Companies, as the case may be;
Designated Partners

i) Every LLP should have at least two designated partners, at least one of whom should be a resident Indian. Designated Partners shall be responsible for compliance with all legal requirements of the LLP act, Rules and other laws applicable to LLP in India.

ii) Every designated partner shall obtain a unique number-Designated Partner Identification number (DPIN) before incorporation.

Mutual Right & Duties
The mutual rights and duties of partners of an LLP inter se and those of the LLP and its partners shall be governed by an agreement between partners or between the LLP and the partners subject to the provisions of the LLP Act 2008 .  The act provides flexibility to devise the agreement as per their choice.  In the absence of any such agreement, the mutual rights and duties shall be governed by the provisions of proposed the LLP Act
Membership

a) HUF- An HUF can become a Partner in LLP through its Karta  and the Karta will function as a partner in LLP

b) Co-Operative Society- The Cooperative Society can also become a member in LLP

c) Minor- A minor however cannot become in a partner in LLP as there is no provisions to provide excuse or immunity to minor partner from any penal provisions.

d) Private and Unlisted Co.- both of them can convert into LLP by bringing about changes required in their documents.

Power of Central Government

The LLP Act 2008 confers powers on the Central Government to apply provisions of the Companies Act, 1956 as appropriate, by notification with such changes or modifications as deemed necessary.  However, such notifications shall be laid in draft before each House of Parliament for a total period of 30 days and shall be subject to any modification as may be approved by both Houses;
Accounts & Other Information
The LLP shall be under an obligation to maintain annual accounts reflecting true and fair view of its state of affairs.  A statement of accounts and solvency shall be filed by every LLP with the Registrar every year.  The accounts of LLPs shall also be audited, subject to any class of LLPs being exempted from this requirement by the Central Government
Winding Up

 The winding up of the LLP may be either voluntary or by the Tribunal to be established under the Companies Act, 1956. Till the Tribunal is established, the power in this regard has been given to the High Court;
5. 

Why was the Concept of LLP needed in India?
 A need was felt for the introduction of LLP  as it  would foster the growth of the services sector and will provide a platform to small and medium enterprises and professional firms of chartered accountants ,company secretaries,  advocate to conduct their business/profession efficiently which would in turn increase their global competitiveness. In view of the increasing role of the service sector in the Indian economy, a need has been recognized for a new corporate entity, that is, LLP that will combine the characteristics of corporate and non-corporate.

6.


 Problems Presently Faced

a) At Present, being a member of a partnership firm is a very risky affair because under partnership law, the partners are liable jointly and severally and most importantly their liability is unlimited which means that the personal property of the partners also be attached for the satisfaction of the debts in addition to the capital contributed by the partners in the firm. 
b) In India 98% of the Small & Medium Enterprises consists of Proprietorship & Partnership and these enterprises are not able to make use of their potential since they are not being viewed as good from the credit worthiness point of view, since they all work in an unorganized sector.

 Hence, being a member of a partnership firm is a very risky affair as the liability is unlimited. This is the principal reason why partnerships firms of professionals, such as Chartered Accountants, lawyers, company’s secretaries, etc have not grown in size to meet the challenges posed today by international competition. Not only were firm assets completely liquidated under standard principles of partnership law, the partners were joint and severally liable for the entire liabilities of the partnership.

This is because as per the Companies Act, 1956, s. 11, an association of more than 20 persons formed for any profit motive, may not exist unless it is incorporated as a company under the aforementioned enactment. And any such associations without being incorporated as company will be illegal under the Partnership Act, 1932. Thus present system act as a deterrent for the growth and expansion of service based organizations. 
And most importantly, it have depressing effect on the economy and the development prospects of the firm, as every business organization would have to grow and diversify to reach larger client base around the world. Not only the present legal framework regarding setting up business is incompatible with the policy of globalization and liberalization India adopted during 1990s, but it will also have detrimental impact on the foreign direct investment in India.

7. 


Committees Recommendation

To look for possible avenues of the LLP the government has set up two committees and the recommendations made by them are as follows:-

J J Irani Committee
The J J Irani Committee set up by the Government of India to recommend on various aspects of company law strongly pleaded for a separate legislation on LLP. The committee said that in view of the potential for growth of the service sector, requirement of providing flexibility to small enterprises to participate in joint ventures and agreements that enable them to access technology and bring together business synergies and to face the increasing global competition, the formation of LLP be encouraged.

Naresh Chandra Committee Recommendation
The Naresh Chandra committee analyzed the concept of LLP with regard to the following broad areas:
(1) application of the LLP regime;
(2) incorporation, registration and number of partners;
(3) limited liability;
(4) financial safeguards; and
(5) tax treatment of LLPs.

8.  Difference between  Partnership, Limited Liability Partnership & a Company

	Features
	Company
	Partnership firm
	LLP

	Registration
	Compulsory registration required with the ROC. Certificate of Incorporation is conclusive evidence.
	Not compulsory. Unregistered Partnership Firm will not have the ability to sue.
	Compulsory registration required with the ROC

	Name
	Name of a public company to end with the word “limited” and a private company with the words “private limited”
	No guidelines.
	Name to end with “LLP”” Limited Liability Partnership”

	Capital contribution
	Private company should have a minimum paid up capital of Rs. 1 lakh and Rs.5 lakhs for a public company
	Not specified
	Not specified

	Legal entity status
	Is a separate legal entity
	Not a separate legal entity
	Is a separate legal entity

	Liability
	Limited to the extent of unpaid capital.
	Unlimited, can extend to the personal assets of the partners
	Limited to the extent of the contribution to the LLP.

	No. of shareholders / Partners
	Minimum of 2. In a private company, maximum of 50 shareholders
	2- 20 partners
	Minimum of 2. No maximum.

	Foreign Nationals as shareholder / Partner
	Foreign nationals can be shareholders.
	Foreign nationals cannot form partnership firm..
	Foreign nationals can be partners.

	Taxability
	The income is taxed at 30% + surcharge+cess
	The income is taxed at 30% + surcharge+cess
	The income is taxed at 30% +surcharge+cess.

	Meetings
	Quarterly Board of Directors meeting, annual shareholding meeting is mandatory
	Not required
	Not required.

	Annual Return
	Annual Accounts and Annual Return to be filed with ROC
	No returns to be filed with the Registrar of Firms
	Annual statement of accounts and solvency & Annual Return has to be filed with ROC

	Audit
	Compulsory, irrespective of share capital and turnover
	Compulsory
	Required, if the contribution is above Rs.25 lakhs or if annual turnover is above Rs. 40 lakhs.

	How do the bankers view
	High creditworthiness, due to stringent compliances and disclosures required
	Creditworthiness depends on goodwill and credit worthiness of the partners
	Perception is higher compared to that of a partnership but lesser than a company.

	Dissolution
	Very procedural. Voluntary or by Order of National Company Law Tribunal
	By agreement of the partners, insolvency or by Court Order
	Less procedural compared to company. Voluntary or by Order of National Company Law Tribunal


9. 

Advantages of Limited Liability Partnerships
(a) As it name suggest the LLP provide the benefits of Limited Liability to its partners, the partners would be personally liable only and only in case of fraudulent practices or having an intention to defraud creditors.

(b) Internal flexibility is also there, the structure can be adjusted as per the requirement of LLP.

(c) The requirements as to hold board meetings, resolutions, annual meetings are also not there in LLPs, The filing requirements are also very less as compared to the company.

(d) There is no limit as to the maximum no of partners in case of LLP.

(e) There is a perpetual succession in LLP.

(f) Through LLP Small and Medium Enterprises (SME) can also have a better access to credit available in the market and expand their activities at a larger scale and become competitive at a Global Level.

(g) LLP is having a separate legal entity status and can sue or be sued in its own name.

10. 

Assignment and Transfer of Partnership Rights

A partner’s economic rights, which include the rights of the partner to a share of the profits and losses of the partnership and to receive distribution in accordance with the limited liability partnership agreements, are freely transferable. However, a transfer in whole or in part of the transferable interest does not imply the partner’s disassociations or dissolution and winding up of the LLPs activities. Further, they do not entitle the assignee to participate in the management or conduct of the LLPs activities or access information concerning the LLPs transactions. Moreover, the non-economic right will not be transferable unless specified by the LLP agreement.

11.

 Conversion of firm into Limited Liability Partnership

(i) The provisions of Second Schedule shall apply to the conversion from firm to a limited liability partnership.

(ii) A fir may apply to convert to an LLP in accordance with this schedule if and only if the partners of the LLP to which the firm is to be converted, comprises of all the partners of the firm and no one else.

(iii) Proceedings by or against the firm pending in a court or tribunal or before any authority on or before the date of registration may be continued, completed and enforced by or against the LLP.

12. 


Some Issues Still Unattended
1 Another major issue related with Stamp Duty Liability on transfer of the Assets. Whether the assets transferred by a partnership or private limited company or an unlisted company at the time of their conversion into L.L.P or in the event of their merger or amalgamation will suffer the Stamp Duty on the book value of assets. What are the rates of stamp duty is there are any concessional rates provided by the government and what is mode for the valuation of assets.
2. In the Act it is provided that, contributions made by the partners are in form of money or intangible assets. How it should be disclosed in the books of account and what is the methodology for the valuation of assets, are not clear in this Act this will create problems at the time of practical application.
13. 



DISADVANTAGES
a) There is not enough flexibility in LLP as it would have been in the case of Proprietorship or Partnership concerns.

b) The LLPs would have to file a solvency return each year with ROC which might prove to be burden.

c) The activities of the LLPs now could not be kept confidential since all the documents will be available for inspection with the authorities.

d) A single person cannot form a LLP i.e. there is no provision regarding Single Man LLP.

14. 



TAXATION OF LLP
Mr. Pranab Mukherjee the Finance Minister of India has provided for the taxation of LLPs in the Budget 2009 and he said that “The LLP will be subject to the taxation in the same manner as it is currently prevailing for General Partnerships, i.e. taxation in the hands of the entity and exemption from tax in the hands of its partners. A LLP and general partnership will be accorded same tax treatment.”
15. 



CONCLUSION 

The LLP will act as an engine of growth for economic development of the country and would lead to the growth of professional services in the country. With the liberalization and globalization of Indian economy since 1990s, the LLP, as an alternate mode of carrying business, will encourage joint ventures and would make Indian service sectors globally competitive. The issues raised by the writer during the analysis of the Act needs to be addressed so that proposed law become more comprehensive in tune with requirement of the modern business environment. Along with that, it is necessary to made suitable changes in the provisions of income tax related with the taxations issues, because taxation is one the major motivational factor other then limited liability for the partners of LLPs. The introduction of LLPs in India is a good beginning towards a long journey. The hybrid structure of LLP will facilitate entrepreneurs, service providers and professionals to organize and operate in an innovative and efficient manner for effectively competing in the global market
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